
LESSON 3 -
Understanding 
Trust Types: 
Structure, Purpose 
and Pitfalls



This content is based on our understanding of current taxation, 
legislation and HM Revenue & Customs practice all of which are 

liable to change without notice. The impact of any taxation (and any 
tax reliefs) depends on individual circumstances. ​

Where content includes case studies or examples these are for 
illustration purposes and are not recommending a specific course of 

action.

Past performance is not a reliable indicator of future performance. 
The value of an investment can go down as well as up and your 

client may get back less than they’ve paid in.​

No reproduction, copy, transmission or amendment of this 
presentation may be made without our written permission. 



Learning Objectives

Identify different types of 

trust and explain their 

core characteristics

Explain why particular 

trust structures are used 

for specific purposes

Recognise key pitfalls 

associated with different 

types of trust



Common trust types to watch out for

Trusts created 

on death

Personal injury 

trusts

Trusts for 

vulnerable 

beneficiaries

Qualifying IIP 

trusts



Trusts created on death



Will trusts

Trust doesn’t exist until death

The settlor is the “testator” or “testatrix”

Trustees may be named (often whomever obtained probate)

The Will creates the trust! (no trust deed required)

A Will can create multiple trusts

A Will can create many different types of trust!



Why create a trust in your Will?

Delay entitlement 

for a child

Vulnerable 

beneficiary

Tax Planning 

Control successive 

interests

Flexibility Protection



Discretionary Will Trusts

Start date 

normally date of 

death

Periodic/exit 

charges – gifts in 

7 years before 

death reduce 

NRB

No entry 

charge

Settlor alive and 

UK resident?



Beware of the Bare!



Statutory trusts created on death for children

Bereaved Minor’s trusts (s71A IHTA) 18-25 trusts (S71D IHTA)

Created by Will of a parent (or intestacy in England 

and Wales*)

Bereaved minor - under 18 and at least one parent 

who has died

Must become entitled to all the capital and any income 

arising from it by age 18

While under 18 no one else can benefit

No IHT periodic or exit charges

No IHT charges until age 18 – maybe IHT between 18 

and 25

Created by Will of a deceased parent

Beneficiary must be under 25

While under age 25 no one else can benefit

Must become entitled to all the capital and any 

income arising from it by age 25

No IHT charges until age 18 – potentially exit charge 

between 18 and 25

*In Scotland money inherited by deceased’s minor child under intestacy is treated like a bare trust i.e. not a BMTBeneficiary may qualify as vulnerable so special income tax/CGT treatment can be claimed



Bereaved Minor’s Trusts

Created 

by Will
3(a) I give my residuary estate to my son JOHN subject to him attaining the age of 18

Created under 

rules of Intestacy



18 –  25 Trusts

4) I give my residuary estate to my trustees upon trust for my children who                                                     

survive me and attain the age of 25 years, in equal shares.

5)a) I give the sum of £200,000 to my son provided he attains the age of 21 

years, and until then to apply income and capital for his maintenance, 

education or benefit.



Trusts created by Deed of Variation

Trust is created by the deed of variation

The settlor is the beneficiary who varies their entitlement

For IHT/CGT purposes the deceased is treated as being 

the settlor (not for income tax)

Must be in writing and requires consent of those affected

Must be within 2 years of death



Deed of Variation

• David received a £500,000 inheritance from his late mother’s estate (his mother 

died 12 months ago)

• David already has an IHT liability which is going to get worse from April 2027 

when his drawdown pension pot is brought into his estate for IHT

• He doesn’t need access to the £500,000 and asks his adviser what he should do 

to improve his IHT position. He doesn’t want to make outright gifts to his two 

adult children at this stage and was thinking about some kind of trust 

arrangement. 

• David’s adviser suggests he speaks to a solicitor about a deed of variation as this 

could be used to create a discretionary trust. 

The £500,000 will be 

out of David’s estate 

immediately 

(no 7 year clock)

David can be a 

potential beneficiary 

of the trust without 

causing a GWR

The deceased will 

be treated as the 

settlor for IHT/CGT 

David will be the 

settlor for income tax 

purposes



Qualifying interest in possession trusts



Why does it matter? Inheritance Tax

Absolute/Bare 

Trust

Qualifying 

IIP trusts

Discretionary 

Trusts*

Non-

qualifying

IIP trusts

Trust fund in beneficiary’s estate Trust fund in “relevant property regime”

*Some exceptions e.g. trusts for vulnerable beneficiaries



Qualifying Interest In Possession Trusts

• Interest in possession trust set up before 

22 March 2006

• Trust set up on death of the settlor in which 

the beneficiary has an interest in 

possession (immediate post death interest 

“IPDI”)

• A “transitional serial interest”

Most Non-qualifying IIPs set up now are “asset protection trusts” or probate trusts



Flexible trusts –  Pre 22 nd  March 2006

Discretionary 

beneficiaries

IIP 

beneficiaries

John Cooper    50%
Lisa Cooper    50%



Immediate post death interests –  “IPDI”s



Immediate post death interest trusts (IPDIs)

• Marjorie, aged 75, is the life tenant of an Interest in possession trust created in 

her late husband, Bill’s, Will

• The Will left Bill’s share of the property to the trust. The residual estate passed to 

Marjorie absolutely. 

• Marjorie has the right to live in the property and any income generated from any 

investments. 

• On Marjorie’s death, the trust fund will pass to Bill’s two children from his 

previous marriage.

The trust property 

forms part of 

Marjorie’s estate for 

IHT purposes

Marjorie’s 

NRB/RNRB will be 

apportioned between 

her estate and the 

trust

The transfer into the 

trust on Bill’s death 

covered by the inter-

spouse exemption

Trust property 

passing to 

stepchildren so 

qualifies for RNRB



Apportioning the NRB/RNRB

Estate Qualifying IIP trust

£1,000,000 £500,000

£1,000,000 £500,000

Nil rate band available - £650,000

RNRB available - £350,000

Total NRB/RNRB available £1,000,000

£1,000,000/£1,500,000 = 66.66% £500,000/£1,500,000 = 33.34%

£333,333 x 40% = £133,333 £166,667 x 40% = £66,666

Value

Chargeable amount 

after exemptions/reliefs

Calculate total 

NRB/RNRB

Apportion NRB/RNRB

Calculate IHT



Trusts for vulnerable beneficiaries



Trusts for the vulnerable

Conditions to qualify as a “vulnerable beneficiary”

Restrictions on who can benefit during vulnerable 

beneficiary’s lifetime

If election is made special tax treatment can be obtained

Interest in possession or discretionary trusts

Can be created by deed, by Will or, by law



Qualifying conditions

Beneficiary

• Someone under 18 whose parent has died (a “relevant 

minor”) or,

• Mentally or physically disabled and entitled to certain state 

benefits

• Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

• xxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Trust terms 

• Beneficiary is the only one who can receive income

• Capital distributions to anyone else is restricted to the 

lower of £3,000 or 3% of the trust fund per tax year



Trusts for vulnerable beneficiaries



Trusts for vulnerable beneficiaries

Good indicator!

Interest in possession trusts more likely to impact means tested benefits than discretionary!



Vulnerable persons election (VPE1)

Election VPE1 required for special income 

tax/CGT treatment

Election signed by trustees and beneficiary 

(or legal representative) 

Deadline is 12 months after 31 Jan 

following the tax year

Election ends on death

Election irrevocable unless trust 

status changes



Income tax and CGT implications

Trustees calculate tax liability based 

on rate on the “normal” basis

Calculate tax liability that beneficiary 

would have incurred personally

Trustees can claim the difference between 

these as a reduction

£10,000 x 39.35% = £3,935

Nil. £10,000 dividends 

covered by personal 

allowance

£3,935 - £0 = £3,935

Mr and Mrs Smith set up a discretionary trust for their daughter Evie who is physically disabled. The solicitor who drafted the trust 

ensured the terms around distributions were restricted enough to allow it to qualify as a trust for a vulnerable beneficiary. 

The trust invests in a GIA portfolio which has generated dividend income of £10,000 this tax year. The trustees have also made disposals 

which has resulted in capital gains of £10,000 this tax year. 

Evie has no income or gains in the current tax year. The trustees make a vulnerable person’s election.

 

Trustees complete tax return and pay £1,260 tax to HMRC

(£10,000 - £1,500) x 24% 

= £2,040

(£10,000 - £3,000) x 18% 

= £1,260

£2,040 - £1,260 = £780

Income Tax Capital Gains Tax



Inheritance tax

PET where settled 

by someone else

In vulnerable 

beneficiaries estate 

for IHT*

No exit charges 

(18-25 may be subject 

to an exit charge)

*Bereaved minor’s trusts/18-25 trusts are not in the beneficiaries estate



Bespoke trust or standard discretionary trust?

Tax 

factors

Non-tax 

factors



Bespoke trust or standard discretionary trust?

Qualifying Vulnerable Trust Standard Discretionary Trust

Assessed on trustees (beneficiary’s rate) Assessed on settlor, trustees or beneficiary

Assessed on trustees (beneficiary’s rate)

In beneficiary’s estate Relevant property regime

Assessed on trustees (beneficiary’s rate)
Assessed on trustees at trustee rates 

(reclaimable on distribution)

Bond gains

CGT

IHT

Income

Assessed on trustees at trustee rates

Non-tax 

factors

Capital or income distributions can 

impact means tested benefits

Capital or income distributions can 

impact means tested benefits

Restrictions on distributions to others during 

vulnerable beneficiary’s lifetime
No restrictions on distributions to others 

during vulnerable beneficiary’s lifetime



Personal Injury trusts



Personal injury trusts

Created to hold compensation payments 

The settlor is the injured person

Trustees will be named in the trust deed (deed usually 

drawn up by a solicitor)

Protects means tested benefits 

(capital disregarded for 52 weeks)

Generally a bare trust with injured person as beneficiary



Personal injury trusts

Similar tax 

considerations to 

making personal 

recommendation

Trust fund 

normally in 

beneficiary’s 

estate

Trustee bank 

account useful so 

trustees can pay 

for things directly



HMRC Trust Registration Service

Type of Trust TRS requirements

Will Trusts Exempt for 2 years from date of death of the testator

Trusts created by DOV
Needs registered within 90 days of the 

date of the DOV (regulations now amended to align with 

Will trust exemption)

Statutory Trusts (BMT,18-25) Exempt (not an express trust!)

Personal Injury Trusts Exempt

Vulnerable Person’s Trusts Exempt

Ireland’s CRBOT has fewer exemptions!



Learning Objectives

Identify different types of 

trust and explain their 

core characteristics

Explain why particular 

trust structures are used 

for specific purposes

Recognise key pitfalls 

associated with different 

types of trust



Any 
questions?



Thank 
you
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